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Mc GRE GOR Vice Chief Justice
11 The only issue before us is whether reversible error

occurred when a trial judge sentenced Wayne Benoit Prince to death



under a procedure that violated Ring v. Arizona, 536 U S. 584, 122
S. . 2428 (2002) (Ringl1). W exercise jurisdiction pursuant to
Article VI, Section 5.3 of the Arizona Constitution and Arizona
Revised Statutes (AR S.) section 13-4031 (2001). Based on our
revi ew of the record, we cannot conclude that the Ring Il violation
constituted harml ess error.
l.

12 On March 25, 1998, Prince and his wife Christine Parker
were involved in a heated donestic dispute. Christine’s son was
asl eep during the incident, but Cassandra, her thirteen-year-old
daughter, attenpted to flee the apartnent to sumon help. Prince
was arnmed with a gun and threatened to kill the children,
Christine, and then hinself. Eventually, the fight noved into
Cassandra’s room where Prince held a pillow around the gun and
shot Cassandra in the head. Prince then shot Christine. Christine
survived, but Cassandra did not.*

13 A jury found that Prince commtted the attenpted nurder
of Christine and the first degree nurder of Cassandra. Follow ng
the jury’s guilty verdict, the trial judge conducted a sentencing
hearing to determne whether any aggravating or mtigating
circunstances existed. A RS. 8§ 13-703 (2001), anended by 2002

Ariz. Sess. Laws, 5th Spec. Sess., ch. 1, 8 1. The judge found

1 See State v. Prince, 204 Ariz. 156, 157-58 | 2-4, 61
P.3d 450, 451-52 (2003), for a nore detail ed account of the facts.
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beyond a reasonable doubt the presence of two aggravating
circunstances: (1) Prince commtted the nurder in an especially
hei nous, cruel, or depraved manner, A R S. section 13-703.F.6; and
(2) Prince was an adult at the tinme he commtted the nurder and
Cassandra was under fifteen years of age, A RS. section 13-
703.F.9. The judge determ ned that the mtigating circunstances
were not “sufficiently substantial to call for |eniency” and
sentenced Prince to death for the first degree nurder conviction.
Id. §8 13-703.E

14 We affirned Prince’s convictions and his sentence for the

attenpted nmurder charge on his direct appeal. State v. Prince, 204
Ariz. 156, 161 | 28, 61 P.3d 450, 455 (2003). This suppl enental
opinion reviews only Prince’s death sentence. Prince raises
several argunents to challenge his death sentence. However, we
address only the Ring Il violation because we concl ude that Prince
must be resentenced. Because Prince will be resentenced, all other
sentencing i ssues he asserts are noot.
(I

15 In Ring Il, the United States Supreme Court held that
Arizona s former capital sentencing schene violated the right to a
jury trial guaranteed by the Sixth Anmendnent to the United States
Constitution. Rng Il, 536 U S. at 609, 122 S. C. at 2443. The
Court declared that “[c]apital defendants, no | ess than non-capital

defendants . . . are entitled to a jury determ nation of any fact



on which the legislature conditions an increase in their nmaximm
puni shnent.” Id. at 589, 122 S. C. at 2432. The Court reversed
our decision in State v. Ring, 200 Ariz. 267, 25 P.3d 1139 (2001)
(Ring I'), and remanded for further proceedings consistent withits
decision. Rng Il, 536 U S. at 609, 122 S. C. at 2443.

16 Followng the Suprene Court’s Ring |l decision, we
consolidated all death penalty cases for which this court had not
yet issued a direct appeal nandate to determ ne whether Ring Il
requires this court to reverse or vacate the defendants’ death
sentences. In State v. Ring, 204 Ariz. 534, 555 { 53, 65 P.3d 915,
936 (2003) (Ring 111), we held that we will examne a death
sentence inposed under Arizona' s superseded capital sentencing
statutes for harm ess error.

[l
A

17 To establish the F. 6 aggravating circunstance, the state
nmust prove that the manner in which a defendant killed the victim
was especially heinous, cruel, or depraved. A R S. 8§ 13-703.F.6.
The state needs to prove only one of the heinous, cruel, or
depraved conponents for this aggravating circunstance to apply.
State v. Getzler, 135 Ariz. 42, 51, 659 P.2d 1, 10 (1983).
Cruelty refers to the victinms nental and physical suffering,
whereas depravity concerns the “nental state and attitude of the

perpetrator as reflected in his words and actions.” State v.
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Clark, 126 Ariz. 428, 436, 616 P.2d 888, 896 (1980). The judge
found that Cassandra’s nurder was both especially cruel and
depr aved.

18 The trial court concl uded t hat Cassandra cont enpl at ed her
fate before being shot.? Mental anguish enconpasses a victins
contenplation of her ultinate fate. State v. Jackson, 186 Ari z.
20, 29, 918 P.2d 1038, 1047 (1996). Few especially cruel findings,
however, are predicated solely on an inference that the victim
contenplated his or her fate.® Previous cases in which we have
upheld the cruelty finding, based primarily on the victims
contenpl ati on, have invol ved ot her circunstances not present here,
from whi ch the anguish can be nore readily established. |In sone

cases, the victins witnessed their aggressors shoot or stab a | oved

2 The court found the State did not establish, beyond a
reasonabl e doubt, that Cassandra suffered after being shot.

3 See, e.g., State v. Castaneda, 150 Ariz. 382, 393, 724
P.2d 1, 12 (1986) (cruelty based on both physical pain and victims
uncertainty of fate); State v. Rossi, 146 Ariz. 359, 365, 706 P.2d
371, 377 (1985) (sane); State v. Gllies, 142 Ariz. 564, 569, 691
P.2d 655, 660 (1984) (circunstances establishing cruelty include
vi cti mbeing raped during her eight-hour captivity, victinis pleas
for mercy, victim being pushed from a forty-foot enbanknent and
bei ng beaten to death with a rock); State v. Libberton, 141 Ariz.
132, 139-40, 685 P.2d 1284, 1291-92 (1984) (cruelty based on both
contenpl ation of fate and physical pain); State v. Lanbright, 138
Ariz. 63, 75, 673 P.2d 1, 13 (1983) (cruelty based on victinis fear
for her life and her sexual assault, as well as physical pain)
overrul ed on other grounds by Hedlund v. Sheldon, 173 Ariz. 143,
840 P.2d 1008 (1992).



one before they were killed or the victins pled for mercy.* Oher
cases have involved a longer, nore definite period of captivity.®
In this case, no witness could quantify the length of tinme between
the point at which Cassandra first experienced nental anguish and
the nonent that Prince shot Cassandra. The length of time during
which a victimcontenpl ates her fate affects whether the victims
mental anguish is sufficient to bring a murder within that group of
murders that is especially cruel. See State v. Soto-Fong, 187
Ariz. 186, 204, 928 P.2d 610, 628 (1996) (reversing cruelty finding
because victinse were killed in rapid succession wthout any
appreciable tine to contenplate their fate). Based on this record,
we cannot concl ude, beyond a reasonabl e doubt, that a jury hearing
the sanme evidence as did the judge would have interpreted the
evidence as he did and found Prince nurdered Cassandra in an

especially cruel manner.

4 State v. Herrera, 176 Ariz. 21, 34, 859 P.2d 131, 144
(1993) (defendant admitted that before he shot the victim the
victimplaced his hands in front of his face in a pl eadi ng position
and begged for nmercy); State v. Lavers, 168 Ariz. 376, 392, 814
P.2d 333, 349 (1991) (finding that victimcontenplated fate based
on victims statenents as well as the victim wtnessing the
def endant stab her nother); State v. MCall, 139 Ariz. 147, 161,
677 P.2d 920, 934 (1983) (nmental anguish for sonme of the victins
based upon |oved ones being shot within their hearing and then
waiting their turn).

° State v. Trostle, 191 Ariz. 4, 18, 951 P.2d 869, 883
(1997) (victimpled for mercy during thirty mnute drive to desert,
where victimwas nmurdered); Jackson, 186 Ariz. at 29, 918 P.2d at
1047 (victimbegged captors not to hurt her during twenty-five to
thirty-mnute drive to renote desert area); State v. Mles, 186
Ariz. 10, 17, 918 P.2d 1028, 1035 (1996) (sane).
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19 Depravity descri bes the defendant’s state of mind. State
v. Ceja, 126 Ariz. 35, 39, 612 P.2d 491, 495 (1980). The trier of
fact considers five factors to determ ne whether the defendant
commtted the nurder in an especially depraved manner: (1)
relishing the nurder by the defendant;(2) infliction of gratuitous
viol ence; (3) needless nutilation;(4) sensel essness of the crineg;
and (5) hel pl essness of the victim Getzler, 135 Ariz. at 52, 659
P.2d at 11. The trial judge found only two Getzler factors
present: sensel essness and hel pl essness. The judge found no
evidence to suggest Prince relished the nurder, inflicted
gratuitous violence, or nutilated Cassandra.

7110 “A murder is senseless when it is unnecessary for the
def endant to achi eve his objective.” State v. Hyde, 186 Ariz. 252,
281, 921 P.2d 655, 684 (1996). A child who is physically unable to
resi st the nurder can be consi dered hel pless. See State v. Roscoe,
145 Ariz. 212, 226, 700 P.2d 1312, 1326 (1984) (Roscoe 1). The
sensel essness and hel pl essness factors tend to reveal |ess about a
defendant’s state of mnd, however, than do the relishing,
gratuitous violence, and nutilation factors. Hyde, 186 Ariz. at
281, 921 P.2d at 684. Therefore, sensel essness and hel pl essness,
W t hout the presence of other factors, are usually insufficient to
establish depravity beyond a reasonabl e doubt. See Trostle, 191
Ariz. at 18, 951 P.2d at 883; State v. Cul brandson, 184 Ariz. 46,

67, 906 P.2d 579, 600 (1995). This court, however, has upheld



depravity findings, predicated only on senselessness and
hel pl essness, when a defendant nurders a child with whom he
mai ntai ns a parent or caretaker relationship. State v. MIlke, 177
Ariz. 118, 126, 865 P.2d 779, 787 (1993); State v. Styers, 177
Ariz. 104, 116, 865 P.2d 765, 777 (1993); State v. Lopez, 174 Ari z.
131, 144, 847 P.2d 1078, 1091 (1992).

111 The trial judge concluded that nurdering Cassandra was
sensel ess because it was unnecessary to achieve Prince s goal of
exacting revenge on Christine. The judge found that thirteen-year-
ol d Cassandra was unabl e to defend herself against Prince, who was
armed with a gun. The trial judge acknow edged that sensel essness
and hel pl essness are generally insufficient to establish depravity
beyond a reasonabl e doubt. The judge concluded, however, that
sensel essness and hel pl essness were sufficient in this case because
Prince maintained a parent-child relationship with Cassandra.

112 Wien Prince and Christine first met in My 1996,
Cassandra was living in Oregon with her grandparents. Cassandra
did not return to Arizona until Prince and Christine had been
dating for several nonths. Prince and Christine had been married
approximately one year at the tinme of the mnurder. The record
i ncl udes sparse evidence of the relationship between Prince and
Cassandra. A jury could find, as did the judge, that Prince had
est abl i shed and mai ntai ned a parent-1i ke status with Cassandra, but

t he evidence before us of their relationshi p does not nandate that



finding. Therefore, we cannot conclude beyond a reasonabl e doubt
that a jury woul d have assessed the evidence as did the judge and
found that Prince’s state of m nd was especially depraved.
B.

113 To establish the F. 9 aggravating circunstance, the state
must prove that “[t]he defendant was an adult at the tine the
of fense was commtted or was tried as an adult and the nurdered
person was under fifteen years of age.” A RS § 13-703.F.9.
Christine testified that Cassandra was born on May 16, 1984, and
was thirteen at the tine of the murder. Prince conceded that the
state established that Cassandra was under the age of fifteen
Prince testified that he was born on Decenber 27, 1971. Prince was
twenty-six years old at the tine of the crinme and was tried as an
adult. G ven the uncontroverted evidence, the Ring Il violation
wWth respect to the F.9 factor was harnl ess.

I V.
114 The judge found that Prince failed to prove, by a
preponderance  of the evidence, any statutory mtigating
circunstances. A RS 8§ 13-703.G The judge found the presence of
five non-statutory mtigating circunstances: (1) Prince was under
unusual and substantial stress at the tinme of the nurder; (2)
devel opnent of religious convictions; (3) genui ne renorse; (4) good
behavior while incarcerated; and (5) famly support. The judge

concl uded, however, that these circunstances were not “sufficiently



substantial to call for leniency.” A RS. 8 13-703.E. The defense
presented an expert who testified that Prince suffered from
Adj ustment Di sorder with m xed di sturbance of enotions and conduct

and borderline intellectual functioning. Wth respect to the G1
statutory mtigating factor, the expert testified that Prince’s
ability to conform his conduct on the night of the nurder was
significantly inpaired. A RS. 8§ 13-703.G 1. Although the trial

judge found that testinony flawed, we cannot say, beyond a
reasonabl e doubt, that a jury hearing the sane evidence as did the
j udge woul d have assessed the defense expert’s testinony simlarly
and would have failed to find nental inpairnment, a statutory
mtigating circunstance. A different finding of mtigating
ci rcunstances could affect a fact-finder’s determ nation whet her

the mtigating circunstances are “sufficiently substantial to call

for leniency.” AR S 8 13-703.E.

V.
115 For the foregoing reasons, we cannot conclude that the
Ring Il error was harmess in this case. Accordingly, we vacate

Prince’s death sentence and remand for resentenci ng under A R S

sections 13-703 and 13-703.01 (Supp. 2002).

Ruth V. MG egor, Vice Chief Justice

10



CONCURRI NG:

Rebecca Wi te Berch, Justice

M chael D. Ryan, Justice

*Justice Hurwitz took no part in the consideration or decision
of this case.
JONES, CJ., concurring in part, dissenting in part:
116 | concur in the result, but dissent fromthe mgjority’s
conclusion that harmess error analysis is appropriate where
sentencing determnations are nmade by the trial judge in the

absence of the jury. The right to trial by an inpartial jury is

fundanental. The sentencing phase is, of itself, alife or death
matter. Were a judge, not a jury, determnes all questions
pertaining to sentencing, | believe a violation of the Sixth

Amendnent to the Constitution of the United States has occurred.
In the aftermath of the Supreme Court’s decision in R ng v.
Arizona, 536 U.S. 584, 122 S. Ct. 2428 (2002) (Ring Il1), the
absence of the jury in the sentencing phase of a capital trial
necessarily anounts to structural error. | would remand the case
for resentencing, sinply on the basis of the Sixth Anmendnent

violation. See State v. Ring, Ariz. , 99 105-14, 65
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P.3d 915, 946-48 (2003) (Feldman J., concurring in part, dissenting

inpart) (Ring IIl).

Charl es E. Jones, Chief Justice
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